vo.2%6 231160 08

KIM BRIMER & IN THE DISTRICT COLRT
§
Plaintiff §
§
v. § —
§ L -
STEPHEN C. MAXWELL, in his capacity § TARRANT C OUNTY, o
a5 Chairman of the Democratic Party of  § L &
Tarrant County, BOYD L. RICHIE, in his § 1 E{F
capacity a3 Chairman of the Texas % b o
Democratic Party, aud WENDY R, DAYVIS, § r oo = EC"
% " = E
Defendants § JUDICIAL DE’EIC’E =
rm
PLA F'S QRIGINAL PETITION EC ORY JUDGMENT

AND
APPLICATION FOR TEMPORARY AND PERMANENT INJUNCTIVE RELIEF

COMES NOW Plaintiff KIM BRIMER {("Brimer”) and files this Original Petition for
Declaratory Judgment and Application for Temporary and Permanent Injunctive Relief apainst
Defendants STEPHEN C. MAXWELL. in his capacity as Chairman of the Democratic Party of
Tarrant County. Texas ("Maxwell"), BOYD L. RICHIFE, in his capacity as Chairmnan of the
Demecratic Party of Texas {"Richie”), and WENDY R. DAVIS ("Davis”) and. in support
thereof, would show as follows:

DISCOVERY LEVEL

1. Brimer intends that discovery (if any is necessary) be conducted under Level 3 of

Rule 190 of the Texas Rules of Civil Procedure.

PARTIES
2. Brimer is an individual who resides in Tarrant County, Texas.
3 Maxwell is an individua! who serves as Chaiman of the Democratic Party of

Tarramt County. He may be served with process at the Headquarters of the Democratic Party of




larram County, 3004 W. Lancaster, Fon Worth, Tarrant County. Texas 761 07, at his husiness
address: 801 Cherry Strect, Suite 1450, Fort Worth, Tarrant Caunty, Texas 76102-6220: or af his
residence: 5103 Shadow Glen Drrive, Grapevine. Tarrant County, Texas 76051,
4, Richie is an individual who serves as Chajrman of the Texas Demecratic Party,
He may be served wilh process al his business address: 516 Fourth Street, Room 102, Graham,
Young County, Texas 76459; or at the Headquarters of the Texas Democratic Party, 505 W._ 12"
St., Suite 200, Austin, Travis County. Texas 78701,
5. Davis is an individual who resides in Tarrant County, Texas and may be served
with process at 2737 Calder Courl, Fort Worth, Tarrant County, Texas 76107,
JURISDICTION
6. This is a suit to enforce the applicable provisions of the Texas Constitution and
the Texas Election Code ("Election Code™) and to prevent a violation of same. Article 3, Section
19 of the Texas Constitution expressly provides:
"No judge of any court, Secretary of State, Attorney General, clerk of any
coun of record, or any person holding a hcrative office under the Untited
Suates. or this State, or any foreign government shall during the term for
which he is elected or appoinied, be eligible to the Legislature.”
1EX. CONsT. art. 3, §19. Further, Section 273.081 of the Eiection Code specifically vests
this court with jurisdiction to enjoin s threatened violation of the Flection Code, to wil:
"A person who is being harmed or s in danger of being harmed by a
violation or threatened vielation of this code is entitled to apptopriate
injunctive relief to prevent the violation from contin Uing or occuming,”
TEX.ELEC.CODE ANN. §273.08! (Vemon 2003 ).
YENUE

7. Venue is proper in Tarrant County because (1} all or a substantial part of the

events or omissions giving rise 1o the claim occurred in Tarrant County; (2) Maxweil regularly




carries oul his dutics us party chairman in Tarrant County: (3} Davis resides in Tarant County:
and, {4} Brimer resides in Tamant County. See TEX. C1v. PRaC. & REM. CODPE §4 15.002{(aX 1),
(2}, {4 {Vernon 2002},

FACTS

& On or about May 1, 1999, Davis was clected (o the Fort Worth City Coungil
("Ciry Council™). and qualified as the council member for City Council District 9 on or about
May 18 1999, She was re-clected as the City Council District Y represemative in 2001, 2003,
2005 and 2007, Davis' last elected term of office does not expire unil the City Council
canvasses the eleclion results of the May 2009 City of Fort Worth clection {and any run-off
clections, il necessary) and the candidate elected to represent City Council District 9 is duly
declared elected, adminisiered the oath of office in accordance with the Fort Worth City Charter
("City Charter”), and ther duly qualified for office.

g The office of City Council for the City of Fort Worth constitutes a "lucrative
office,” as such torm is defined in the Texas Constitution, because the incumbent is paid an
annual salary of $23,000 and receives other benefits for service as g City Council member,
including an office and staff,

10 Less than four (4) months after being re-elected to repiesent City Council District
9, Davis announced her intent to resign during the August 9, 2007 City Council meeling.
Moreaver, during this seme meeting and within the City Couneil chambers, Davis declared her
candidacy for Statc Senate District 10, Notwithstanding Davis™ angouncement of her intent o
resign, Article 16, §17 of the Texas Constitution, which is commanly referred to as the
"holdover” provision. states:

All officers within this Stale shall continue (o perform the duties of their
offices until their successors shall be duly qualificd.




Tex. ConsT. art. 16, §17. Moreover, Chapter III, Section 8 of the City Charter states, in
pertinent part:
--.If 2 member of the council shall become & candidate for nomination or
election to any public ofFice. other than that of councilperson, he/she shall
forfett his place in the council; but shall continue o hold the office unlil

successor is duly qualified in cases in which such holdover is required by
state law ... |

FGRT Worit, Tex., CITY CHARTER, CHAPYER 11, §8. In accordance with these provisions,
Davis remained in her elected City Couneil position after her announcement of intended
resipnation and bepan her candidacy for State Senate Distriet 0. She retained her office and
staff, drew her salary. and attended and participated as a voting member of the City Council
meetings.

M. Fursuam 1o Chapter [II, Section 4 of the City Charter, "[v]acancies in the City
Couneil shall be filled by special elections from the districts whose places have been vacated.”
FORT WORTH, TEX.. CTTY CHARTER, CHARTER LIL, §4. The special elections to fill City Council
vacancies must oceur on the first available election date specified in the Texas Eleclion Code
unless an emergency special election is requested and permission granted from the Governor of
the State of Texas. Id. In that regard, on or about November 6, 2007, the City of Fort Worth
conducted 2 special election to fill City Council District 9 for the remainder of Davis' term,
However, because none of the candidates received a majority of the votes cast, a run-off election
was set for December 18, 2007,

12. On or about Getober 2, 2007, Davis’ chief of staff, Kristi Wiseman, semt an email
from a City email account declaning thal Davis' intended last day as holder of the City Council

District @ seat would be January 8, 2008,




13.  On December 3, 2007, while cominuing to perform her duties as City Council
member for City Council District 9, Davis filed with Art Brender (“Brender”), the then-
Chairman of the Democratic Party of Tarrant County. her swom application to appear on the
March 4, 2008 Democratic Party General Primary Ballot as & candidate for State Senate District
10

14, On or about December 18, 2007, the run-off election for City Counci! District 9
was conducted and Joel Burns (“Burns”) received a majority of the votes cast. Thercafier, at
special City Council meeting on or about December 27, 2067, the City Council canvassed the
election results of the run-off election. The City Council minutes for the Decernber 27, 2007
City Council meeting reflect that, after presentation of the “Centificate of Election,” Mavor Mike
Monerief advised Burns that he would be administercd the Oath of Office during the January §,
2008 City Council meeting.

15.  Chapier 111, Section 5 of the City Charter states. in pertinent part:

Al the first City Council mecting sfer the City Council meeting

canvassing the election resulis, the elected members of the new Council

shall meet at City Hall and take the cath of office.
FORT WORTH, Tex., CiTY CHARTER, CHaPTER |1, §5. Afler the election results were canvassed,
the next regularly scheduled meeting ol the City Council was scheduled lor Tanwary 8, 2008,
The City Council declared its intention w qualify Burns for the City Council by giving him the
cath of office at the Junuary 8, 2008 City Council meeting. Therefore. in accordance with the
holdover provisions of the Texas Constitution and City Charter as set forth herein, Davis
remained in office as the council member for City Couneil District 9 until Burns was sworm in on
January 8, 2008 ar the first City Council meeting after the C ity Council meeting canvassing the

electien resulis.




Y. The latest daie to appiv for a Place on the Democraiic Party General Primary
Ballot was on January 2, 2008 at &:00 p-m. Because Davis' term as City Council member would
net expire until afler the January 2™ filing deadline, she was ineligible 1o be a candidate for State
Senate Mistrier 10 under Article 3, Section 19 of the Texas Canstitution.

I7. On or about December 31, 2007, via written comespondence directed to Brender,
a member of the public challenged Davis' eligibility as a candidate for State Senate District 10
and asked that Brender declare Davis ineligible for a place on the 2008 Democratic prirary
ballot.

18.  On or about January 1, 2008 {(New Year's Day), a former Count of Appuols
Justice, acling without any authorization by the City Council andfer approval of the City
Attomey. and in direct comradiction to the City Charter, attempted to administer an vath to
Bums al Bumns® residence. The validity of this oath was challenged by a member of the public
for the reason that it was not administered in the rmanner requited by Chapter 111, Section 5 of the
City Charter,

19. By letter dated Jannary 2, 2008, Brender denjed the challenge to Davis' candidacy
for State Senate District 10, stating the issue presented in this case had not been decided by any
court,

20, Further, on January 2, 2008, Dayis attempted to withdraw her December 3, 2007
filing as a candidate for Swlc Senate District 10.  However. she failed to fiie a written
withdrawal request with Brender as required by section 172.052 of the Election Code. As g
result, Davis failed to effectively and ie gally withdraw as a candidate for State Senate Disvict i 0

at any tine after she filed her initial application with Brender on December 3, 2007. Thar fact

notwithstanding, on January 2, 2008 and prior to the 6:00 p.m. filing deadline. Davis filed a




second candidacy application and paid a second filing fee to be placed on the Democratic
primary ballot as a candidate for State Senate District 10,

21, On or about Junuary 8, 2008, the City Counctl conducted its regularty scheduled
meeting at which time Burns was to take the oath of office. However, apparently afer
consultation with Ihe City Attorney, the City Council declined 10 atlow Bums o attend either the
pre-Council meeting scheduled for 3:00 p.m. as the Ciry Council District 9 represeniative or the
Executive Session of the City Council that convened at 5:30 p-m. and preceded the regular
SEE510IL

2. According 1o City Council meeting minutes, the mayor convened the regular
mecting of the City Council on the evening of January B. 2008. At the time of the
commencement of this meeting. the City Council minutes do not reflect that any City Couneil
Distriet 9 representatives were present, However, aclions reponed later in the minutes reflect
that Bums was present.

23 After the call to arder, invocation and pledge, the first order of business of the
City Council was a vote to upprove minutes for several prior City Council meetings. The
minutes show that the minutes for the prior mectings were approved by a unanimous vote of 8-
The minth vole, representing City Counci) District 9, was not cast because. at the time. Bumns had
not yet been properly swom in.

4. Afier approving the minutes of prior City Council meetings, and in accordance
with the applicable provisions of the Crty Charter, the mayor administered the cath of office o
Bums, At this time, Burns beeame duly qualified for office and was allowed 10 take his seat as a

councilperson, Thus, Davis' tenure as City Council member for City Counci] District 9 did not

end until Bums became duly qualified for affice on J anuary 8. 2008,




25, According to the City's payroll records, Davis was paid for her services as a City
Ceuncil member after the State Senate filing deadline of January 2, 2008.

6. Onor about March 4, 2008, Davis was on the ballot for the Democratic primary
as the sole Democratic candidate for State Senate ¥strict 10, Thereafier. on or abowut Apnl 28,
2008, Richie filed with the Secretary of State of Texas the Official Canvass Votes Repont of the
March 4, 2008 Democratic Primary Election. which indicated that Davis received all of the votes
cast.

CAUSE OF ACTION

27, Brimer incorporates by reference as if fully copied and set forth herein each and
cvery fact set furth in Paragraph Nos. 8 through 26 above.

28, Davis was elected to the City Council on May 12, 2007 for a two-vear lerm. The
vote for the May 2007 clection was canvassed by the City Counci! at its May 22, 2007 meeting.
Pursuant to the City Charter, Davis became fuily quaiified for her term on May 29, 2007 upon
laking the vath of office at during the firss City Council meeting afier the meeting at which the
vole was canvassed. According to the City Charter, Davis would remain in office until her
successor was duly elected for office and administered the osth of oflice in accordance with the
law following the election of May 2009. Omn August 9, 2007, shortly after her two-year term
began. while sitting in ber Council sear, Duvis announced her intesttion fo resign from the City
Couneil and her anbounced candidacy 1o run for State Senate Districi 10. Consistenit with her
announcement, Davis filed her Candidate/Officeholder Campaign Finance Report and
Designation of Treasurer on August 9, 2007 with the Texas Ethics Commission, thus, confirming
her candidacy. Davis' anncuncement of her intended resignation did not end her term of office.

Under the holdover provisions of the City Charier and the Texus Constitution set fonth herein,




Davis continued to hold her City Couneil office until Japuary &, 2008, when her duly elected
replacement became qualified by taking the official oath of office in the manner required by the
City Charter. Huwever, as carly as December 3, 2007, but in no event later than January 2, 2008,
Davis filed an application to become a candidate for State Senate District 16 in the Texas
Legislature. In effect, Davis sought (o become a candidate for the Lepislature at the same time
she continued 10 hold a "lucrative office”, exercise her duties and enjoy the benefits of office as a
member of the City Council.

2%. Davis' actions constititc a violation of Article 3. Section 19 of the Texas
{onstitution in that no person "holding a lucrative office under .. this State .. shall during the
term for which he is elected or appointed, be cligible to the Lepislature.” TEX. CONST. art. 3.
§19. There is no dispute that Davis' position on the Ciry Council constituted a “lucrative office.”
See Willis v Pots, 377 S.W.2d 622, 627 (Tex. 1967). Thus. the only question presented is
whether the overlapping of Ms. Davis' service as a City Council member and her candidacy for
State Senate District 10 brought her within the prohibition of Article 3, Section 19,

30.  Brimer is the incumbent and sole Republican candidate for State Senate Distriel
10, As such, Brimer is a person whose rights, status, or other legal relations are affocied by those
constitulional provisions. statutes. municipal ordinances and/or city charler provisions set forth
herein with respect (o the eligibility of a candidate for State Senate District 10, In that regard,
Brimer seeks & judicial determination of Davis' eligibilily and lega! right to num as a candidate for
State Semate District 10 for the November 2008 Texas gencral election pursvant o the
afarementioned constitutional provisions, slatutes, municipal ordinances and‘or city charter

provisions in accordance with the Texas Uniforn Declaratory Judgments Act.




3. Furher, by statute, Plaintiff s entited to lemporary and permanent injunctive
relief to prevent the Defendants from viclating or otherwise assisting in the viclation of the
express requirements of the Llection Code and the Texas Constitution. Brimer will be harmed
without the intervention of this Court's equitable injunctive power. Therefore, Arimer secks
wmporary and permanent injunctive relief directing Defendants to disqualify Davis from Lhe
Novemnber 2008 general election and to not place Davis' name on the ballot for the November

general eleclion.

CONDITIONS PRECEDENT

32 ANl condilivns precedent to Brimer's right 1o recovery have been pertormed or

have occurred,
PRAYER FOR RELIEF

WHEREFORE, PREMISES CONSIDERED, Brimer requests that Defendants be cited (o
appear and answer hercin and, upon final hearing. that Brimer receive judgment as follows:

I A declaration that Davis is jneligible and without any legal right to run as

a candidate for State Scnate District 10 for the November 2008 Texus

general election pursuant to the constitutional provisions, statutes,
municipal ordinances andfor ¢ity charter provisions set forth herein:

L

That Brimer's request for a temporary and permanent injunction be
granted and that an order be entered compelling Defendants Maxwel! and
Richie to promptly certify in writing the declaration of Defendant Davis'
ineligibility 10 the canvassing authority fur the election and promptly give
writlen notice to Defendarm Davis of the declaration of incligibility as
required under szction 145.003 of the Election Code:

3 That Defendants and their agents. servenis, employees, representatives,
and all other persons, frms or COIpOrAlions in active ¢oncert or
participation with Defendants, be ordered to remove Defendant Davis
name from the balloi for the November 2008 Texas general election,

4, Brimer's reasonable and necessary aftoneys' fees incurred through trial
and through any appeal taken to the coun of appeals and/or the Texas
Supreme Court, as permitied by Chapter 3 of the Texas Uniform

10




Declaratory Judgments Act, or as otherwise recoverable by contract,
common law and/or statule;

5. Prejudgment and post-judgment interest, if any, as provided by law:
8. All costs of suit; and

7 Such other and further relief, special or general, legal or equitable, 1o
which Brimer may show himself 1o be justly entitled.

Respectfully subminted.

ADAMS, LYNCH & LOFTIN, P.C.
2950 Highway 360

Urapevine, Texas 76051

Phane: (817) 552-1742

F

Stale Bar No. 00874000
Jerry D. Bullard
Stale Har No. 03323015

ATTORNEYS FOR PLAINTIFF

11




AFFIDAVIT

STATE OF TEXAS §
COUNTY OF TARRANT g

Before me, the undersigned notary public, personally appeared Kim Brimer, who upon
his cath said:

1. My name is Kim Brimer. ] am over eighteen {18) years of age, of sound mind,
and fully competent to make this affidavit.

2. I have read the above Plaintiff's Original Petition for Declaratory Judgment and
Application for Temporary and Permanent Tnjunctive Relicf (the "Petition"). The factual
stétements contained in paragraphs 8-11, 13-17, 19, and 26 of the Petition are based upon my

own personal knowledge and are true and correct. t

SUBSCRIBED AND SWORN TO BEFORE ME on July 2 . 2008 o certify which

witness my hand and official seal.
Tnddy Clorp

Notary Public in and for thé State of Texas

12




AFFIDAVIT

STATE OF TEXAS &
COUNTY OF TARRANT g

Before me, the undersigned notary public, personally appeared Judd Pritchard, who upon
his oath said:

l. My name is Judd Priwchard. I am over eighteen (18) years of age, of sound mind,
and [ully competent to make this affidavit,

2. [ have read the above Plaintiff's Original Petition for Declaratory Judgment and
Application for Temporary and Permanent Injunclive Relief (the "Petiion™). The factual

statements contained in parapraphs R through 26 of the Petition are based upen my ovwmn personal

knowledpe and are true and correct.

ritchard

SUBSCRIBLED AND $WORN TO BEFORE

witness my hand and official scal.

Notary Public in and for the State of Lexas

Yon Julyd |, 2008 to certify which

W 0BT B 3 Docomenio Petimn for Meclamtory Judgoent and [nunciree Belael” 07 02 DFLLK

13
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ADAMS, LYNCH & LOFTIN, P.C.

ATTORNEYS AND COLMNSELORS AT LAW

P HIGR Wy 360
ORAPEVINEG, IEXAY T&I A7)

TELEFIONE 108582742
FAX 3173082943

T Beard Certiied Texas Legul Spocraliatwn
* Eevidential Real Estule Law
w Cormmercial Real Estane Law
® Firr and Rench Real Fatmie Lav

NEAL W ARAMES T
BN T L YNCH, 1Y
STACY B LOW-TTN

KICHARDE HOL
JERKY [ BLLLARD tt
AL AN GRAVES
TROHCAS T, HAWKFR
JDAOMIGEAS CORTES
CORY 5. HARTSEHA

1 Buoard Cortified Tesas [ egal Specialization
» {vil Appellan Law

July 3, 2008
District Clerk, Tarrant County ¥ia Hand Delivery
ATTN: Civil File Desk
401 W. Belknap

Fort Worth, Texas 76196

Re: Kim Brimer. Plaintiff, v. Stephen O Marwell. in his capacity as Chairman of the
Democratic Party of Tarrant County. Boyd L. Richie, in his capacity as Chairman of
the Texas Democreatic Purty, and Wendy R. Davis, Defendants: Our File No. 08436

Dear Cleth:

En¢losed please find the original and seven (7) copies of Plaintiffs Original Petition For
Declaratory Judgment and Application For Temporary And Permanent injunctive Relief ("Criginal

Petition™). Please file the Original Petition. return four (4) of the file stamped copics to me and
retain the remainder of the copies for three Citations 10 be issped,

Also enclosed is our firm's Check No. 13236 in the amount of $258.00 in payment of the

filing fee and the fee for issuing three Cilations. Please prepare the Citations and retumn them to me.
I will then make arrangements for service of process.

Thank you for your assistance in this regard. Shouid you have any questions, please do nut
hesilate to contact me.

=
Sincerely, o & % Z-I-"_
&= e o
ADAMS, LYNCH & LOFTIREE. & &7
o3 [ -
-1 > e
’D B@c = =
_ ’ e T o0
Jerry D. Bibilazd = = £
Enclosures d = L
. . et N | -
ec: The Honorable Kim Brimer A
7

Neal W, Adams (Firm)
W W08 084 36°C orrespondencell it to Clerk encl Onginal Perition for fing U7 0 04, doc




